IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REGENT NATI ONAL BANK, : CIVIL ACTI ON
Plaintiff, :
v. : No. 96- 8615

K- C | NSURANCE PREM UM
FI NANCE CO, et al.,

Def endant s.

VEMORANDUM

R F. KELLY, J. DECEMBER , 1997

This case arose out of an agreenent between the parties
to conduct an insurance prem um financing business. The
Plaintiff brought this action on Decenber 24, 1996 for violations
of the Racketeer Influenced and Corrupt Organizations Act
(“RICO), 18 U.S.C. 8§ 1961-68, and pendent state |aw clai ns.
Def endants now nove for summary judgnent on Counts | and Il of
Plaintiff’s conplaint and to dism ss the remaining counts. For
the reasons that follow, Defendants’ Mdtions will be granted.

Backgr ound

On July 1, 1994, Regent National Bank (“Regent”)
entered into a Processing, Servicing, Mrketing and Consulting
Agreement (“Agreenent”) with K-C Insurance Prem um Fi nance Co.
(“K-C") whereby the parties began an autonobil e i nsurance prem um
fi nanci ng busi ness call ed Regent Prem um Finance (“RPF”). The

busi ness woul d provide | oans to people who could not pay their



aut onobi l e i nsurance premuns in large lunp sunms. The Agreenent
provi ded that K-C woul d manage t he day-to-day operations of the
busi ness and that Regent would nmake the loans with its funds.
Regent and K-C would then split the profits. Defendant Alvin
Chanin was K-C s sol e sharehol der, and Defendant Antino Cesaro
was recruited to nmanage the operations of RPF

By August of 1995, RPF s receivables were approxi mately
$14.5 mllion, and Regent’s Board had authorized an increase in
the loan limts to $20 million. But the amount of receivables
apparently was deceiving, as was reveal ed by Regent’s outside
auditors, Arthur Andersen, in the spring of 1996. In its annual
audit, Arthur Andersen discovered that Regent’s prem um finance
portfolio contained approximately $8.6 mllion in delinquent
| oans that, after adjustnments, would result in an estimated | oss
to the Plaintiff of $4.5 mllion. This loss eventually led to
Regent cl osi ng down the business in Septenber of 1996.

Wil e the reasons are in dispute, it is uncontroverted
that K-C never properly accounted for delinguent accounts and
therefore never advised Regent as to what portion of the
recei vabl es was uncollectible. This overstatenent of profit
resulted in K-C submitting reports to Regent indicating that the
i nsurance prem um busi ness was financially stable, when in
reality it was not.

At a deposition, Matthew Allnman, a former enpl oyee of



K-C, testified that, on one occasion in 1996, he was directed by
Cesaro to msapply funds in order to reduce the outstanding
del i nquencies that K-C would have to wite off as uncollectible.
Regent contends that this incident was the cul mnation of a two-
year schene conducted by the Defendants for the purpose of
defraudi ng the bank. The Defendants contend that, assum ng the
truthful ness of Allman’s testinony, this incident was an isol ated
i nstance of fraud, and that any inaccurate reports and
m smanagenent were the results of negligence, inexperience, or
ot her factors.
St andard

Summary judgnent is proper if “there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law.” FebD. R Qv. P. 56(c). The
movi ng party has the burden of informng the court of the basis
for its notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The non-

nmovi ng party cannot rest on the pleading, but nust go beyond the
pl eadi ngs and “set forth specific facts showng that there is a
genui ne issue for trial.” Fep. R Qv. P. 56(e); Celotex, 477
US at 324. |If the court, in viewing all reasonabl e inferences
in favor of the non-noving party, determnes that there is no

genui ne issue of material fact, then summary judgnent is proper.



Cel otex, 477 U S. at 322; Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 83 (3d Gir. 1987).
Di scussi on

Counts | and Il of Plaintiff’s conplaint state clains
for RICO and RI CO conspiracy, respectively. The RICO statute
creates a private cause of action for any person injured in
busi ness or property by a violation of 18 U S.C. 8§ 1962. See 18
US C 8 1964(c). Section 19620 prohibits any person enpl oyed by
or associated with any enterprise engaged in, or the activities
of which affect, interstate or foreign comerce, to conduct or
participate in conduct of the enterprise’s affairs through a
pattern of racketeering activity. A claimfor a violation of 8§
19620 requires five elenents: (1) the existence of an enterprise
that affects interstate commerce and is separate and di stinct
fromthe defendant, (2) the defendant was associated with the
enterprise, (3) the defendant conducted or participated in the
enterprise’s affairs, (4) each defendant engaged in a pattern of
racketeering activity, and (5) the racketeering was the proxinmte

cause of injury to the plaintiff. Gty of Rone v. G anton, 958

F. Supp. 1026, 1043 (E.D. Pa. 1997).
At issue in this case is the fourth requirenent:
whet her the Defendants engaged in a “pattern of racketeering

activity.” The RICO statute defines a “pattern” as requiring “at

| east two acts of racketeering activity” within a ten year



period. 18 U S.C. 1961(5). This definition has been held to
“state a m ninum necessary condition for the existence” of a

pattern. HJ. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229,

237 (1989). A pattern requires both that the predicate acts of
racketeering are related and that they anobunt to or pose a threat
of continued crimnal activity. 1d. at 239. The Court defined
the rel atedness requirenent as acts with “the sanme or simlar

pur poses, results, participants, victinms, or nethods of

comm ssion, or otherwise . . . interrelated by distinguishing
characteristics.” 1d. at 240 (quoting 18 U. S.C. § 3575(e)).
Because the participants and victins are identical here, | wll

proceed on the assunption that the rel atedness requirenent is
met .

The continuity requirenent is a tenporal concept. It
refers either to a cl osed-ended schene, consisting of a cl osed
period of repeated conduct, or to an open-ended schene, in which
past conduct by its nature projects into the future with a threat
of repetition. HJ. Inc., 492 U S at 241. Both parties in this
case agree that the alleged schene here falls into the cl osed-
ended category. In the case of a closed-ended schene, the
plaintiff nust prove a series of related predicates |lasting a

“substantial period of tine.” Hughes v. Consol-Pennsyl vani a Coal

Co., 945 F.2d 594, 609 (3d Gr. 1991), cert. denied, 504 U S. 955

(1992). The Third Circuit has consistently held that periods of



| ess than one year are not substantial for purposes of RICO

Tabas v. Tabas, 47 F.3d 1280, 1293 (3d Cir. 1995), cert. denied,

515 U. S. 1118 (1995); see also Hughes, 945 F.2d at 609 (hol ding

that twelve nonths is not a substantial period of tine under
R CO).

Regent nust first establish the predicate acts
underlying its RICOclaim In this case, the RICO claimis based
upon the underlying crime of bank fraud (18 U . S.C. § 1344). Bank
fraud requires three elenents: (1) a schene to defraud a
federally insured financial institution, (2) the defendant
participated in the schene by neans of fal se pretenses,
representations, or prom ses which were material, and (3) the

def endant acted knowingly. United States v. Goldblatt, 813 F.2d

619, 623 (3d Cir. 1987).

To support its allegations of bank fraud, Regent offers
the deposition testinony of Allnman that on one occasion in 1996,
at the direction of Cesaro, he msapplied funds to delinquent
accounts in order to nmake it appear as thought the insurance
prem um busi ness was earning a profit. Regent further argues,
based on the deposition testinony of Kristen Evan (an officer of
Regent), that, in July and August of 1996, Defendants issued
reports to Regent that contained false infornmation. Assum ng
that these acts neet the requirenents of bank fraud, they

occurred over, at nost, an eight-nonth span. This is clearly



insufficient to constitute a “pattern” under Rl CO

Regent contends that the “pattern” actually began at
(or prior to) the tinme the Agreenent was executed between Regent
and K-Cin July of 1994. Regent contends that the Defendants
failed to disclose that K-C s conputer system was i nadequate for
recording inconme, profits, and other cal cul ati ons necessary to
the business. |In support of this allegation, Regent offers the
deposition testinony of Thomas Li sowski (an accountant retained
by K-C) that, at the tinme the business began, the conputer system
was not capabl e of processing all of the information necessary.
(See Pl.’s Resp., Ex. D). Regent further argues that Chanin and
Cesaro withheld this information fromthe Plaintiff. Taking
these allegations as true, they do not rise to the level of the
predi cate act of bank fraud. Plaintiff has offered no evidence
of a schene to defraud Regent, nor is there any evidence that the
Def endants acted wth the intent to defraud Regent.

Because know edge that K-C s conputer system was
i nadequat e does not constitute a predicate act, the only
remai ni ng predicate acts took place during 1996, over, in |ess
than an eight-nonth period. Thus, the continuity requirenent is
not net for the Defendants’ actions to constitute a pattern under
RI CO, and summary judgnent nust be granted in favor of Defendants
on Count |.

In the absence of a viable clai munder RICO the



Plaintiff cannot, in Count Il, make a RI CO conspiracy clai munder

18 U S.C. 8§ 1962(d). Steco, Inc. v. S & T Mg., Inc., 772 F.

Supp. 1495, 1503 (E.D. Pa. 1991). Defendants are therefore al so
entitled to summary judgnent on Count ||

The Def endants have al so nade a Motion to Dismss the
state |l aw counts of the conplaint as there are no federal clains
remai ning. This Court may decline to exercise suppl enental
jurisdiction over pendent state |law clains when all clains over
which this Court had original jurisdiction have been di sm ssed.
28 U S.C. 8 1367(c)(3). The Plaintiff could then file this
action in state court pursuant to 42 Pa. C S. 8§ 5103(b). Because
there are no federal clains remining, the remai nder of the
conplaint and all counterclains are dism ssed w thout prejudice.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REGENT NATI ONAL BANK, : CIVIL ACTI ON
Plaintiff, :
v. : No. 96- 8615

K- C | NSURANCE PREM UM
FI NANCE CO, et al.,

Def endant s.

ORDER

AND NOW this day of Decenber, 1997, upon
consi deration of Defendants’ Mdtion for Partial Summary Judgnent
and Motion to Dismss Counts |1l through X, and all responses
thereto, it is hereby ORDERED t hat:

1. Defendants’ Mdttion for Partial Sunmary Judgnent is
CGRANTED;

2. Defendants’ Mtion to Dismss is CGRANTED and all
remai ni ng Counts of the Conplaint and all Counterclains are
DI SM SSED wi t hout prej udi ce;

3. all other Mtions are DEN ED as noot ;

4. the Cerk of Court is directed to list this case as

CLCSED.

BY THE COURT:

Robert F. Kelly, J.



